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administrator which begins after Sep-
tember 2, 1974, but before the otherwise 
applicable effective dates determined 
under section 1017 (b) or (c), 1021, or 
1024 of the Employee Retirement In-
come Security Act of 1974, and to all 
subsequent plan years. The provisions 
referred to are the amendments to the 
Code made by sections 1011, 1012, 1013, 
1015, 1016(a) (1) through (11) and (13) 
through (27), 1021, and 1022(b) of the 
Employee Retirement Income Security 
Act of 1974. 

(2) Election is irrevocable. Any election 
made under this paragraph, once made 
shall be irrevocable. 

(3) Procedure and time for making elec-
tion. An election under this paragraph 
shall be made by attaching a statement 
to either the annual return required 
under section 6058(a) (or an amended 
return) with respect to the plan which 
is filed for the first plan year for which 
the election is effective or to a written 
request for a determination letter re-
lating to the qualification of the plan 
under section 401(a), 403(a), or 405(a) of 
the Code and, if trusteed, the exempt 
status under section 501(a) of the Code 
of a trust consituting a part of the 
plan. If the election is made with a 
written request for a determination 
letter, the election may be conditioned 
upon issuance of a favorable deter-
mination letter and will become irrev-
ocable upon issuance of such letter. 
The statement shall indicate that the 
election is made under section 1017(d) 
of the Employee Retirement Income 
Security Act of 1974 and the first plan 
year for which the election is effective. 

(e) Examples. The rules of this section 
are illustrated by the following exam-
ples: 

Example 1. A plan is adopted on January 2, 
1974, effective as of Janurary 1, 1974. The plan 
is not considered to have been in existence 
on Janurary 1, 1974. 

Example 2. A plan was in existence on Janu-
ary 1, 1974, and was amended on November 1, 
1974, to increase benefits. The fact that the 
plan was amended is not relevant and the 
amended plan is considered to be in exist-
ence on January 1, 1974. 

Example 3. (i) A subsidiary business cor-
poration is a member of a controlled group of 
corporations within the meaning of IRC sec-
tion 1563(a). On November 1, 1974, the plan of 
the parent corporation is amended to provide 
coverage for employees of the subsidiary cor-
poration. This amendment of the parent cor-

poration’s plan does not affect the effective 
date of section 410 with respect to the parent 
corporation’s plan. No distinction is made 
for this purpose between employees of the 
parent corporation and employees of the sub-
sidiary corporation. 

(ii) If the subsidiary adopted a separate 
plan on November 1, 1974, under paragraph 
(a) of this section, section 410 would apply to 
that plan for its first plan year beginning 
after September 2, 1974. However, the adop-
tion of a different plan by the subsidiary 
would not affect the time section 410 applies 
to the plan of the parent corporation. If, in-
stead of adopting its own separate plan, the 
subsidiary merely executed an adoption 
agreement under the terms of the parent 
plan providing that a subsidiary, upon the 
execution of an adoption agreement, will be-
come part of the parent plan, the effective 
date of section 410 with respect to such plan 
will not be affected by the adoption of the 
plan by the subsidiary. 

(Sec. 410 (88 Stat. 898; 26 U.S.C. 410)) 

[T.D. 7508, 42 FR 47194, Sept. 20, 1977] 

§ 1.410(a)–3 Minimum age and service 
conditions. 

(a) General rule. Except as provided 
by paragraph (b) or (c) of this section, 
a plan is not a qualified plan (and a 
trust forming a part of such plan is not 
a qualified trust) if the plan requires, 
as a condition of participation in the 
plan, that an employee complete a pe-
riod of service with the employer or 
employers maintaining the plan ex-
tending beyond the later of— 

(1) Age 25. The date on which the em-
ployee attains the age of 25; or 

(2) One year of service. The date on 
which the employee completes 1 year 
of service. 

(b) Special rule for plan with 3-year 100 
percent vesting. A plan which provides 
that after not more than 3 years of 
service each participant’s right to his 
accrued benefit under the plan is com-
pletely nonforfeitable (within the 
meaning of section 411 and the regula-
tions thereunder) at the time such ben-
efit accrues satisfies the requirements 
of paragraph (a) of this section if the 
period of service required by the plan 
as a condition of participation does not 
extend beyond the later of— 

(1) Age 25. The date on which the em-
ployee attains the age of 25; or 

(2) Three years of service. The date on 
which the employee completes 3 years 
of service. 
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(c) Special rule for employees of certain 
educational institutions. A plan main-
tained exclusively for employees of an 
educational institution (as defined in 
section 170(b)(1)(A)(ii)) by an employer 
exempt from tax under section 501(a) 
which provides that after 1 year of 
service each participant’s right to his 
accrued benefit under the plan is com-
pletely nonforfeitable (within the 
meaning of section 411 and the regula-
tions thereunder) at the time such ben-
efit accrues satisfies the requirements 
of paragraph (a) of this section if the 
period of service required by the plan 
as a condition of participation does not 
extend beyond the later of— 

(1) Age 30. The date on which the em-
ployee attains the age of 30; or 

(2) One year of service. The date on 
which the employee completes 1 year 
of service. 

(d) Other conditions. Section 410(a), 
§ 1.410(a)–4, and this section relate sole-
ly to age and service conditions and do 
not preclude a plan from establishing 
conditions, other than conditions relat-
ing to age or service, which must be 
satisfied by plan participants. For ex-
ample, such provisions would not pre-
clude a qualified plan from requiring, 
as a condition of participation, that an 
employee be employed within a speci-
fied job classification. See section 
410(b) and the regulations thereunder 
for rules with respect to coverage of 
employees under qualified plans. 

(e) Age and service requirements—(1) 
General rule. For purposes of applying 
the rules of this section, plan provisons 
may be treated as imposing age or 
service requirements even though the 
provisions do not specifically refer to 
age or service. Plan provisions which 
have the effect of requiring an age or 
service requirement with the employer 
or employers maintaing the plan will 
be treated as if they imposed an age or 
service requirement. In general, a plan 
under which an employee cannot par-
ticipate unless he retires will impose 
an age and service requirement. How-
ever, a plan may provide benefits which 
supplement benefits provided for em-
ployees covered under a pension plan, 
as defined in section 3(2) of the Em-
ployee Retirement Income Security 
Act of 1974, satisfying the requirements 

of section 410(a)(1) without violating 
the age and service rules. 

(2) Examples. The rules of this para-
graph are illustrated by the following 
examples: 

Example 1. Corporation A is divided into 
two divisions. In order to work in division 2 
an employee must first have been employed 
in division 1 for 5 years. A plan provision 
which required division 2 employment for 
participation will be treated as a service re-
quirement because such a provision has the 
effect of requiring 5 years of service. 

Example 2. Plan B requires as a condition of 
participation that each employee have had a 
driver’s license for 15 years or more. This 
provision will be treated as an age require-
ment because such a provision has the effect 
of requiring an employee to attain a speci-
fied age. 

Example 3. A plan which requires 1 year of 
service as a condition of participation also 
excludes a part-time or seasonal employee if 
his customary employment is for not more 
than 20 hours per week or 5 months in any 
plan year. The plan does not qualify because 
the provision could result in the exclusion by 
reason of a minimum service requirement of 
an employee who has completed a year of 
service. The plan would not qualify even 
though after excluding all such employees, 
the plan satisfied the coverage requirements 
of section 410(b). 

Example 4. Employer A establishes a plan 
which covers employees after they retire and 
does not cover current employees unless 
they retire. Any employee who works past 
age 60 is treated as retired. The plan fails to 
satisfy the requirements of section 410(a) be-
cause the plan imposes a minimum age and 
service requirement in excess of that allowed 
by this section. 

Example 5. Employer B establishes plan X, 
which provides that employees covered by 
qualified plan Y will receive benefits 
supplementing their benefits under plan Y to 
take into account cost of living increases 
after retirement. Plan X is not treated as 
imposing an age of service requirement. 

Example 6. Employer C establishes a quali-
fied plan satisfying the minimum age and 
service requirements. At a later time, entry 
into the plan is frozen so that employees not 
covered at that time cannot participate in 
the plan. The limitation on new participants 
is not treated as imposing a minimum age 
and service requirement. 

(Sec. 410 (88 Stat. 898; 26 U.S.C. 410)) 

[T.D. 7508, 42 FR 47194, Sept. 20, 1977] 

§ 1.410(a)–3T Minimum age and service 
conditions (temporary). 

(a) [Reserved] 
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